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PETITION UNDER RCRA §7004(a) 

FOR (1) REPEAL OF REGULATIONS 

ISSUED WITHOUT PROPER LEGAL PROCESS

AND (2) PROMULGATION OF REGULATIONS

IF NECESSARY WITH PROPER LEGAL PROCESS

1.  General Background and Summary of Relief Sought.


a.  General Background.


This Petition relates to EPA’s actions under the federal Resource Conservation and Recovery Act (RCRA), 42 U.S.C. §§6901, et seq., and particularly RCRA’s “omnibus authority” (RCRA §§3005(c), last sentence).  Through this Petition, the Cement Kiln Recycling Coalition (CKRC) requests that EPA immediately cease imposing expensive and time-consuming requirements on CKRC’s members on the basis of omnibus authority “guidance” that has never been subjected to notice-and-comment rulemaking under the Administrative Procedure Act (APA), 5 U.S.C. §§551, et seq.  Should EPA continue to believe some form of these requirements are appropriate, we request that EPA issue such requirements by following notice-and-comment rulemaking procedures. 


CKRC members operate cement kilns that recover energy by burning hazardous waste fuel (HWF).  These kilns are already subject to emission standards and other operating requirements contained in regulations EPA has issued under RCRA and the Clean Air Act (CAA), 42 U.S.C. §§7401, et seq.  These regulations impose many costly substantive and procedural requirements on CKRC’s members.  These regulations contain detailed provisions requiring that in certain circumstances, a site-specific risk assessment (SSRA) be performed to determine whether additional restrictions should be imposed.


Each cement kiln that burns HWF is required by RCRA §3005 to obtain a RCRA permit for that activity.  In its so-called “omnibus” provision, RCRA states that each permit “shall contain such terms and conditions as the Administrator (or the State) determines necessary to protect human health and the environment.”  RCRA §3005(c), last sentence.  The omnibus authority was added to RCRA in 1984.  


Over the years, EPA has published many detailed and prescriptive regulations setting forth the requirements that applicants must follow in order to obtain a RCRA permit.  Yet for the last eight years, EPA has been establishing entirely outside the rulemaking process a new SSRA program for cement kilns and other hazardous waste combustors (HWCs) regulated by RCRA (such as incinerators, boilers, and light-weight aggregate kilns).  Through a number of “guidance” documents, EPA has established highly detailed and very costly and time-consuming requirements for HWCs to perform SSRAs as a condition to receiving a RCRA permit.  EPA has claimed these SSRA “guidance” documents are based on RCRA omnibus authority.


These new SSRA requirements add significantly to the substantive and procedural burdens for HWCs that EPA has imposed through its regulations.  EPA’s “guidance” for SSRAs does not by any stretch of the imagination explain, clarify, interpret, or elaborate upon burdens and duties that EPA has established in its regulations – rather, the “guidance” creates significant new burdens and duties not found in EPA’s regulations.


b.  Summary of Relief Sought.


This Petition is filed under RCRA §7004(a), which provides:

Petition. –Any person may petition the Administrator for the promulgation, amendment, or repeal of any regulation under this Act.  Within a reasonable time following receipt of such petition, the Administrator shall take action with respect to such petition and shall publish notice of such action in the Federal Register, together with the reasons therefor.

CKRC believes the SSRA guidance documents EPA has issued over the years are, under relevant case law, regulations that have been issued without following legally-prescribed procedures for notice-and-comment rulemaking.  As explained below, CKRC does not believe these SSRA requirements are in any event necessary or appropriate.  Moreover, even if EPA somehow established a need for such type of requirements in certain circumstances, CKRC believes such requirements could only be imposed after EPA had issued them as regulations following appropriate rulemaking procedures.  

CKRC accordingly seeks two basic types of relief under RCRA §7004(a): 

(1)  Repeal of regulations.  CKRC urges EPA immediately to repeal the regulations it has unlawfully issued.  Under applicable case law, the SSRA requirements should be deemed void and of no effect because they are regulations issued without appropriate notice-and-comment rulemaking procedures.  In this situation, EPA can and should repeal them without notice and comment by simply publishing a notice stating they are withdrawn.

(2)  Promulgation of regulations.  After withdrawing the existing requirements, should EPA believe it can establish the need to require SSRAs in certain situations, CKRC urges EPA to undertake an appropriate notice-and-comment rulemaking process seeking to promulgate regulations establishing such requirements.

We note that RCRA §7006(a)(1) provides the right to judicial review of the Administrator’s action in “denying any petition for the promulgation, amendment or repeal of any regulation.”  CKRC wishes to stress that it fully intends to pursue its judicial review rights, and that this Petition states two independent requests for action under RCRA §7004(a).  

Accordingly, CKRC will consider a failure by EPA to grant relief on its first basic request within a reasonable time as establishing the right for CKRC to seek judicial review.  In other words, even if EPA were to initiate some rulemaking action in response to CKRC’s second basic request, if that action is not accompanied by a repeal of the current regulations within a reasonable time, CKRC will be prepared to initiate judicial review over EPA’s failure to grant the relief requested in CKRC’s first basic request.  As explained in parts 8 and 9 below, we believe a reasonable time for acting on our first request is no more than a few months from now.

2.  The Statutory and Regulatory Setting.


 In 1991, pursuant to RCRA §3004(q), EPA issued emission standards and other procedural requirements for cement kilns, boilers, and other industrial furnaces that burn hazardous waste.  40 C.F.R. part 266, subpart H (generally known as the “BIF Rules”).  In 1999, EPA issued new standards under its CAA “maximum achievable control technology,” or “MACT,” authority for cement kilns that burn hazardous waste and other HWCs.  40 C.F.R. part 63, subpart EEE (generally known as the “HWC MACT Rules”).  Once the MACT Rules take effect, they will supplant the BIF Rules.


RCRA gives EPA broad rulemaking authority:  “In carrying out this Act, the Administrator is authorized to (1) prescribe in consultation with Federal, State, and regional authorities, such regulations as are necessary to carry out his [sic] functions under this Act . . . .”  RCRA §2002(a).  RCRA also requires that “each regulation promulgated under this Act shall be reviewed and, where necessary, revised not less frequently than every three years.”  RCRA §2002(b).   


RCRA §3005 requires EPA to issue regulations containing RCRA permit application requirements.  For instance, RCRA §3005(a) requires EPA to promulgate regulations requiring hazardous waste treatment, storage, and disposal facilities to have permits.  More particularly, RCRA §3005(b) provides as follows:  “(b) Requirements of Permit Application. – Each application for a permit under this section shall contain such information as may be required under regulations promulgated by the Administrator . . . .”  (Emphasis added.)


EPA has issued regulations on numerous occasions setting forth requirements for various types of facilities to obtain RCRA permits, and, pursuant to RCRA §3005(b), specifying detailed information that must be included in permit applications.  These requirements, codified in 40 C.F.R. part 270, are exhaustive and detailed.  They go well beyond the bare words of the statute to provide detailed substantive and procedural requirements filling 75 pages in the Code of Federal Regulations.  


These regulations also contain sections setting forth additional details of “specific” information relating to HWCs that go well beyond the bare words of the statute.  See §270.19 (entitled “Specific part B information requirements for incinerators”), and §270.22 (entitled “Specific part B information requirements for boilers and industrial furnaces [e.g., cement kilns] burning hazardous waste”).  “Part B” is the element of a RCRA permit application that contains the most comprehensive and detailed site-specific information.  See §270.1(b).  


When EPA issued its original part 270 regulations, it clearly envisioned (consistent with RCRA §3005(b)) that the details of any information required to be included in a RCRA permit application would be specified in part 270 regulations.  As provided in §270.1(b):  “part B [of the application] must be submitted in narrative form and contain the information set forth in the applicable sections of §§270.14 through 270.29.”  It is also clear from a review of these provisions that EPA’s regulatory requirements provide many details going beyond the simple words of the statute.    


In 1984, Congress added the so-called “omnibus” provision to RCRA:  “Each permit issued under this section shall contain such terms and conditions as the Administrator (or the State) determines necessary to protect human health and the environment.”  RCRA §3005(c)(3), last sentence.  EPA’s elaboration upon its omnibus authority for RCRA permits through actual regulations, in stark contrast to its practice respecting other RCRA permit requirements, has been virtually non-existent.  In 1985, EPA issued the following regulation:

Each permit issued under section 3005 of this act shall contain terms and conditions as the Administrator or State Director determines necessary to protect human health and the environment.

50 FR 28752 (July 15, 1985), adding new 40 C.F.R. §270.32(b)(2).

This added virtually nothing to the statutory language:  except for omitting “such” and adding “Director,” the regulation merely parroted the statute verbatim.  In 1987, EPA added the following to its RCRA permit regulations:

The Director may require a permittee or an applicant to submit

information in order to establish conditions under §§270.32(b)(2)

and 270.50(d) of this chapter.

52 FR 45799 (December 1, 1987), adding new 40 C.F.R. §270.10(k).


As can be seen above, §270.32(b)(2) was the “omnibus” language added in 1985.  Section 270.50(d) relates to certain facilities not relevant to this Petition.


Thus, EPA has broad authority to issue regulations as may be necessary to carry out its authorities under RCRA, and specifically requires EPA to issue regulations prescribing requirements for information that is to be included in RCRA permit applications.  RCRA also requires EPA to review and revise these regulations where necessary at least every three years.  EPA has exercised this authority and issued detailed regulations in 40 C.F.R. part 270 that have been amended many times over the last 20 years.  


Yet even though omnibus authority has been included in RCRA since 1984, EPA has never issued regulations specifying detailed information to be submitted for any type of facility to implement this omnibus authority.  Rather, EPA’s regulations respecting its omnibus authority (that have not been amended in the last 14 years) provide no more detail than the statute provides.  As will be seen, EPA has chosen to flesh out its omnibus authority through guidance rather than regulations.


3.  Evolution of SSRA Requirements and CKRC’s Concerns.


a.  SSRA Basics.

An SSRA is a resource-intensive, site-specific inquiry into the effects various exposure levels of certain substances potentially emitted by a facility (such as a cement kiln) would have on (1) the health of humans (in the case of a human health SSRA) or (2) the viability of non-human organisms such as plants and animals (in the case of an ecological SSRA).  See attached Affidavit at ¶2.


A human health SSRA may be of two basic types.   First, a “direct” exposure assessment focuses only on inhalation of substances by humans.  It attempts to predict the health impact on humans breathing air in the vicinity of a facility, where substances that may be emitted by the facility may be inhaled in various predicted concentrations.  Affidavit at ¶3.

An “indirect” exposure assessment focuses on “multi-pathways” (beyond direct inhalation) by which humans may become exposed to substances potentially emitted by a facility.  For instance, a substance emitted into the air may be deposited in soil in which a tomato is grown, and that tomato may be eaten by a human.  Or alfalfa may be grown in that soil, and the alfalfa may be eaten by a cow, which then gives milk ingested by a human.  The indirect assessment attempts to predict the health impacts to humans who might be exposed to the substance in this “indirect” manner.  It is generally recognized that the techniques for conducting direct exposure risk assessments are much more refined and widely accepted in the scientific community than the techniques for conducting indirect exposure risk assessments, and there is much greater room for error and debate with respect to indirect assessments.  Affidavit at ¶3.


A third type of SSRA is an ecological risk assessment.  Such an assessment goes beyond human health concerns and attempts to predict quantified effects of both direct and indirect exposures on non-human receptors such as plants, animals, fish, soil, and water bodies.  Affidavit at ¶3.   

Performing an SSRA requires the gathering and processing of reams of scientific and engineering data and the utilization of significant time and effort of experts.  CKRC’s members’ experience has shown that a complete SSRA costs hundreds of thousands of dollars to perform and, with the so-called “risk burn” associated with the SSRA, the total costs for a single cement kiln facility have gone over $1,000,000.  Affidavit at ¶8(n).


b.  Limited SSRA Requirements Originally Issued Through Rulemaking.


In 1991, EPA issued the BIF Rules.  40 C.F.R. part 266, subpart H, 56 FR 7134 et seq.  The BIF Rules contained no requirement for an ecological risk assessment.

With respect to human health risk assessments, the BIF Rules contained no requirement for an indirect exposure SSRA.  


The BIF Rules required a direct exposure risk assessment, but only for two limited types of HWCs:  (1) HWCs equipped with a dry particulate control device operating in a temperature range of 450-750( F, and  (2) HWCs operating under an “alternative” hydrocarbon limit allowed in other sections of the BIF Rules.  The BIF Rules specified the risk assessment procedures to be followed in conducting these SSRAs in great detail.  40 C.F.R. §266.104(e)(1)-(4).


A critical issue in performing an SSRA is the threshold level for making a “yes-no” decision.  That is, at what numeric level of projected risk will the risk be deemed unacceptable, thus forcing the applicant either to further control its emissions or to be denied the ability to recover energy from hazardous waste?


The BIF Rules provided a specific answer to this question for the direct exposure risk assessments required in the rules.  The BIF Rules required that the facility meet a projected risk level of an increased lifetime cancer risk to the hypothetically maximum exposed individual of 1 in 100,000.  40 C.F.R. §266.104(e), first paragraph.  

c.  Greatly Expanded SSRA Requirements Subsequently Issued Through 



“Guidance.”


In 1993, former Administrator Browner announced her “Draft Combustion Strategy.”  In a press release and in documents issued with the press release (dated May 18, 1993), she issued a new requirement that, effective immediately, every HWC applying for a RCRA permit would have to have an indirect exposure risk assessment.  She stated that this new requirement was based upon EPA’s “omnibus” authority under RCRA.  Ms. Browner neither proposed nor issued any amendments to the BIF Rules in part 266 or EPA’s RCRA permit regulations in part 270 regarding this new requirement.  To this day, EPA has never proposed or issued any regulations respecting this requirement.  


In November, 1994, Ms. Browner issued a “final” combustion strategy as a follow-up to her “draft” of 1993.  The “final” strategy is posted on EPA’s Website at http://www. epa.gov/epaoswer/hazwaste/combust/general/strat-2.txt.  Her 1994 strategy said EPA would, for HWCs, “continue the current policy that risk assessments should be completed prior to making final permit determinations.”  (Page 25 of 26 on Website locator cited immediately above.)


Over the last seven years, EPA has produced thousands of pages of memoranda and “guidance” documents – but not one word in proposed or final regulations –  specifying new and ever-changing requirements for HWCs to perform SSRAs.  The process is recounted in some detail in the attached Affidavit.  


The attached Affidavit makes several key points:


(i)  One critical issue is whether an SSRA need be performed at all for a HWC that will be receiving a RCRA permit when the HWC is in full compliance with the BIF Rules and/or the HWC MACT Rules.  CKRC does not believe a cement kiln that complies with the BIF Rules and/or the HWC MACT Rules need be subjected to any form of SSRA, and has stated its position to EPA many times over the years.  


(ii)  EPA’s position on this issue has evolved somewhat since 1994, and is at best confusing and inconsistent from document to document.  EPA’s position is particularly inconsistent when comparing the written words to actual practice.  EPA has stated in several documents that an SSRA will not necessarily be required for each HWC, and has offered a confusing array of criteria that are supposedly to be used on a case-by-case basis for determining whether to require an SSRA.  In practice, however, it appears that EPA will require an SSRA for every cement kiln – even when a kiln is in full compliance with the new MACT requirements – and one EPA Region has issued guidance confirming this.  It is also apparent that an indirect exposure SSRA will be required, and that an ecological SSRA will be required.  

(iii)  None of EPA’s positions on this critical issue has ever been subjected to notice-and-comment rulemaking under the APA since 1991.  If one were to refer to EPA’s regulations, one would be led to believe (by the 1991 BIF Rules) that only a very limited subset of cement kilns would be required to perform an SSRA, and that only a direct exposure SSRA would be required in those instances.  Not one word has been added to EPA’s regulations that would expand the regulatory SSRA requirements beyond this limited subset of facilities.  Moreover, not one word has been added to EPA’s regulations that sets forth any provisions relating to either (i) indirect exposure risk assessments for human health or (ii) ecological risk assessments.


(iv)  Another critical issue is precisely how an SSRA should be conducted if one is required.  In the BIF Rules, for those limited situations when a direct exposure SSRA was required, the regulations themselves contained detailed procedures and protocols to be followed.  Yet for the much more burdensome indirect exposure human health SSRAs and the ecological SSRAs that EPA has been requiring, the procedures and protocols have been developed entirely through guidance.  They have in fact been developed in a confusing pattern of drafts over a number of years in a seemingly endless fashion.


(v)  CKRC believes, and has stated for the record many times, that EPA’s “guidance” procedures and protocols generally contain overly-conservative assumptions on the true nature of potential risks and that the combination of many overly-conservative assumptions produces SSRA results that significantly overstate the true nature of the potential risks presented by a facility.  This over-conservatism has direct adverse effects on CKRC’s members, because it can result in significantly more burdensome and expensive requirements being imposed, and can even result in the denial of a permit.  Yet CKRC and its members have been denied an opportunity to present their concerns to EPA through the notice-and-comment rulemaking process.


(vi)  CKRC’s members are being forced to incur significant expenditures of time, money, and staff resources in attempts to comply with ever-increasing and ever-changing demands from EPA staff regarding the performance of SSRAs, and even where the results of such efforts may ultimately not lead to a permit denial or the imposition of more stringent emission limitations, CKRC’s member companies are being forced by EPA’s non-rulemaking “guidance” to incur these significant expenditures.  CKRC’s members have in fact spent millions of dollars thus far in performing risk assessments under EPA’s SSRA guidance.  One cement kiln facility spent approximately $1,300,000.00 on one risk assessment along with the requisite “risk burn.” 


(vii)  A critical SSRA issue is the threshold level for making a “yes-no” decision.  That is, at what numeric level of projected risk will EPA deny a RCRA permit or force the applicant to spend more money to control emissions more stringently than required by the BIF or MACT rules?  Quite shockingly, nowhere in all the thousands of pages of SSRA guidance currently in effect does EPA answer that critical policy and legal question.  Various acceptable threshold numbers are bandied about throughout EPA’s Regions by word of mouth.  While one Region has its own “addendum” specifying 

recommended numbers, EPA headquarters and the other Regions prefer to have no written rules or published policies on this critical issue.

4.  The D.C. Circuit’s Appalachian Decision and Relevance to EPA’s SSRA 


Guidance.

On April 14, 2000, the United States Court of Appeals for the District of Columbia Circuit issued its 3-0 opinion in Appalachian Power Co. v. EPA, 208 F.3d 1015 (D.C. Cir. 2000).  We note that the D.C. Circuit has exclusive jurisdiction to review national regulations issued under RCRA, and will also have exclusive jurisdiction to review EPA’s response to this Petition (see part 9 below).

The Appalachian petitioners sought judicial vacatur of EPA’s requirements contained in a “guidance document.”   Petitioners argued that the requirements contained in the challenged document were in effect rules rather than guidance, and that they could not be implemented without first being subjected to notice-and-comment rulemaking.  208 F.3d at 1024.

The D.C. Circuit agreed with the petitioners.  Because the guidance was “in practical effect” a rule that had never been subjected to notice and comment, the D.C. Circuit ruled that the guidance “must be set aside in its entirety” and the Court prohibited permitting authorities from utilizing it in making permit decisions.  Id. at 1028.

 The Court’s explanation of the background to Appalachian shows a striking similarity to the SSRA situation:
The phenomenon we see in this case is familiar.  Congress passes a broadly worded statute.  The agency follows with regulations containing broad language, open-ended phrases, ambiguous standards and the like.  Then as years pass, the agency issues circulars or guidance or memoranda, explaining, interpreting, defining and often expanding the commands in the regulations.  One guidance document may yield another and then another and so on.  Several words in a regulation may spawn hundreds of pages of text as the agency offers more and more detail regarding what its regulations demand of regulated entities.  Law is made, without notice and comment, without public participation, and without publication in the Federal Register or the Code of Federal Regulations.  With the advent of the Internet, the agency does not need these official publications to ensure widespread circulation; it can inform those affected simply by posting its new guidance or memoranda or 

policy statement on its Website.  An agency operating in this way gains a large advantage.  It can issue or amend its real rules, i.e., its interpretative rules and policy statements, quickly and inexpensively without following any statutorily prescribed procedures.  The agency may also think there is another advantage – immunizing its lawmaking from judicial review.

208 F.3d at 1020, internal quotations and citations omitted, emphasis supplied.

We believe the “phenomenon” described in Appalachian is fully exemplified by the facts presented in this Petition.  In fact, we believe our Petition more completely and more strikingly illustrates the “phenomenon” than the facts in Appalachian.

At issue in Appalachian was an EPA document called “Periodic Monitoring Guidance” (PMG).  Section 502(b) of the Clean Air Act directs EPA to issue “minimum elements” of State permit programs, including “monitoring and reporting requirements.”  (CAA §502(b)(2).)  In 1992, EPA issued a short regulation implementing this authority.  In relevant part, the regulation provided:

Where the applicable requirement does not require periodic testing or instrumental or noninstrumental monitoring (which may consist of recordkeeping designed to serve as monitoring), [each permit shall contain] periodic monitoring sufficient to yield reliable data from the relevant time period that are representative of the source’s compliance with the permit, as reported pursuant to paragraph (a)(3)(iii) of this section.

40 C.F.R. §70.6(a)(3), 208 F.3d at 1017-18.


Based on this regulation, EPA issued its 19-page PMG as a “guidance document.”  The PMG instructed permitting authorities with a much greater level of detail than EPA’s regulation on the issue of how much monitoring is “sufficient.”  The PMG included a list of six factors (that were not exclusive) for permitting authorities to consider on a case-by-case basis to make this decision.  Id. at 1027.  EPA had issued earlier versions of the PMG and solicited public comment, id. at 1022, and was at the time working on even more refined guidance.  Id. at 1024.  The PMG also included a disclaimer: 

The policies set forth in this paper are intended solely as guidance, do not represent final Agency action, and cannot be relied upon to create any rights enforceable by any party.

Id. at 1023.

The D.C. Circuit ruled that despite this “disclaimer,” the PMG had the practical effect of requiring parties to take actions going beyond the regulations and that the PMG must be vacated because EPA failed to follow rulemaking procedures.  Id. at 1028.  The Court was unmoved by EPA’s argument that the PMG was undergoing revision and “subject to change.”  Id. at 1022.  The Court ruled that the fact that “a law may be altered in the future has nothing to do with whether it is subject to judicial review at the moment.”  Id.


The D.C. Circuit enunciated a four-part test for determining whether a document labeled “guidance” is nevertheless binding:

If an agency [1] acts as if a document issued at headquarters is controlling in the field, if it [2] treats the document in the same manner as it treats a legislative rule, if it [3] bases enforcement actions on the policies or interpretations formulated in the document, if it [4] leads private parties or State permitting authorities to declare permits invalid unless they comply with the terms of the document, then the agency’s document is for all practical purposes “binding.”

Id. at 1021.


Our situation is highly analogous to the situation in Appalachian.  First, there is broad statutory authority with little Congressional embellishment.  In 1984, Congress added the so-called “omnibus” provision to RCRA:  “Each permit issued under this section [RCRA §3005] shall contain such terms and conditions as the Administrator (or the State) determines necessary to protect human health and the environment.”  RCRA §3005(c)(3), last sentence.  And as explained above, RCRA gives EPA broad rulemaking authority:  “In carrying out this Act, the Administrator is authorized to (1) prescribe in consultation with Federal, State, and regional authorities, such regulations as are necessary to carry out his functions under this Act . . . .”  RCRA §2002(a).

Yet EPA’s elaboration upon its omnibus authority – through actual regulations – has been exceptionally paltry.  In fact, EPA’s efforts have been even worse than the efforts the Court disapproved in Appalachian.  As explained above, in 1985, EPA issued the following regulation:

Each permit issued under section 3005 of this act shall contain terms and conditions as the Administrator or State Director determines necessary to protect human health and the environment.

50 FR 28752 (July 15, 1985), adding new 40 C.F.R. §270.32(b)(2).

This added virtually nothing to the statutory language:  except for omitting “such” and adding “Director,” the regulation merely parroted the statute verbatim.  Then in 1987, EPA added the following to its RCRA permit regulations:

The Director may require a permittee or an applicant to submit

information in order to establish conditions under §§270.32(b)(2)

and 270.50(d) of this chapter.

52 FR 45799 (December 1, 1987), adding new 40 C.F.R. §270.10(k).

Thus, EPA’s regulations address the statutory omnibus authority in only two places, and the two provisions total 53 words.  EPA has not touched these regulations since 1987.  Without attempting to amend or supplement the 53 words in the regulations, however, EPA has issued literally hundreds of thousands of words of “guidance” directing its Regional Offices and the States on the requirements of a new SSRA permitting regime.  Thus, compared to the 19-page guidance vacated in Appalachian, our facts present a far stronger case. 

Currently, this SSRA “guidance” is embodied largely in two documents.  These two documents are the July, 1998 “Human Health Risk Assessment Protocol” or “HHRAP,” Affidavit at ¶8(h), and the August, 1999 “Screening Level Ecological Risk Assessment Protocol” or “SLERAP,” Affidavit at ¶9(a).  Like the PMG in Appalachian, both the HHRAP and SLERAP have gone through various drafts on which public comment has been submitted.  Affidavit at ¶¶8, 9.  Both are still “subject to change,” but both are most definitely now being used in the field.  Affidavit at ¶¶8(k), 9.  Both documents contain a “disclaimer” that Appalachian ruled ineffectual.  Affidavit at ¶¶8(m), 9(e).

Just as the PMG set forth six non-exclusive factors to consider on a case-by-case basis in determining whether a monitoring requirement is sufficient, the HHRAP and SLERAP set forth eight and twelve non-exclusive factors, respectively, for determining whether an SSRA should be performed.  Affidavit at ¶¶7(i), 7(k).  More significantly, the Appalachian Court found the “guidance” required expensive monitoring more frequently than could be fairly inferred from the regulations.  208 F.3d at 1027.  The SSRA situation is off the charts on that score, for nothing in EPA’s omnibus regulations even mentions the possibility of EPA’s expensive SSRAs, and EPA’s BIF Rules require only direct exposure SSRAs for a very limited subset of HWCs. While the Appalachian Court was confronted with new tests costing “tens of thousands of dollars,” id., the SSRAs each cost hundreds of thousands of dollars.  With the requisite “risk burn” costs added in, one CKRC member facility has been forced to spend approximately $1.3 million.  Affidavit at ¶8(n).  (In fact, the “risk burn” requirement is a creation of EPA guidance.  Affidavit at ¶7(o)-(q).)

The attached Affidavit also shows that the four-part test enunciated in Appalachian has squarely been met in the SSRA situation.  As for the first two parts, EPA is acting as if the documents are controlling in the field and treating the documents as legislative rules. Affidavit ¶¶7(d), 8(d), 8(i), 8(k), 8(n), 8(p), 8(o), 9(a).  As for the third part, EPA has made RCRA permits contingent upon an SSRA so it is “enforceable.”  (Operation without a valid permit is a criminal violation.  RCRA §3008(d)(2)(A).)  As for the fourth part, the entire thrust of the SSRA guidance is to make permits unobtainable unless the detailed requirements of the guidance are followed.

To conclude this legal discussion, we emphasize that even going beyond Appalachian, EPA’s failures to undertake rulemaking for its SSRA regime for HWCs stand in stark defiance and contrast to RCRA’s explicit requirements and EPA’s practices over the years.  As explained above, RCRA §3005(b) requires EPA to specify in its regulations the type of information that must be included in RCRA permit applications.  In fact, 40 C.F.R. §270.1(b) states that RCRA permits must contain the information specified in EPA’s regulations contained in part 270, and EPA over the years has typically included quite detailed information in part 270 (e.g., §§270.19, 270.22).  EPA’s conduct in the case of SSRAs for HWCs thus can be seen as not only violative of RCRA rulemaking procedures, but also as an aberration in the manner EPA has been administering the RCRA permit program.

This aberration cannot be explained, it should be added, on some alleged ground that SSRA policies and procedures do not lend themselves to articulation through the rulemaking process.  Such a claim is flatly belied by EPA’s efforts in issuing the BIF Rules which, as explained above, not only clearly specify factors for deciding which HWCs must be subjected to an SSRA, but also specify detailed procedures and protocols for conducting such SSRAs.

In this regard, we also note it appears highly aberrational that EPA would single out HWCs for such unique treatment.  Hazardous waste landfills, land farms, surface impoundments, and waste piles are among the types of facilities that must receive RCRA permits.  See 40 C.F.R. part 264.  Such facilities obviously present potential risks to human health and the environment, and in fact for years, it has been firm Congressional and EPA policy that storage and disposal on land poses the greatest threat to human health and the environment, and therefore is the least favored hazardous waste management option.  Yet EPA has never sought to impose SSRA requirements for RCRA permitting of these facilities in an across-the-board fashion, either through rulemaking or otherwise.

5.  Failure of SSRA Guidance to Address A Critical Legal and Policy Issue.

As explained in the attached Affidavit at ¶10, a critical legal and policy issue in conducting an SSRA is the threshold level for making a “yes-no” decision.  In other words, at what numeric level of projected risk would EPA find that a RCRA permit must be denied?  This is the level that will either force a CKRC member to stop burning hazardous waste or force the member to expend additional sums to control emissions and/or implement other measures going beyond the BIF Rules and the MACT Rule.

For the situations in which the BIF Rules require an SSRA, the BIF Rules provide a specific answer to this question (as explained in part 3(b) above):  no excess cancer risk to the maximum exposed individual above 1 in 100,000.  40 C.F.R. §266.104(e), first sentence.  Yet for all of the indirect exposure and ecological risk assessments required by EPA’s guidance, nowhere in any currently effective guidance document does EPA answer this question.

Rather, the Regions and EPA headquarters simply spread the word from mouth to mouth from time to time about what the appropriate levels might be.  While one EPA Region has an “Addendum” that addresses this issue, the other nine Regions and Headquarters do not.  Affidavit at ¶10(d).  This creates not only a moving target problem already described at length in the attached Affidavit, but much worse, a “hidden and moving target” problem.

Quite simply, CKRC’s members and others are not even informed through the guidance as to precisely what it is they must show in order to secure a permit.  All they know is that they must satisfy a particular permit writer’s whims on a particular day (or series of days).  One permit writer in Region  a might decide on one day that he/she feels that a 0.5 non-cancer risk would be just about right; another permit writer in Region b might decide on another day that he/she would really rather have a 0.25 non-cancer risk.  Hundreds of thousand dollars and/or a RCRA permit denial could be riding on these totally arbitrary decisions by the permit writers.

We submit that for EPA to leave these critical issues totally unanswered in its SSRA regime is not only irresponsible, but it also greatly compounds the overall illegality of the entire regime.  The Courts have long required that when EPA creates a permit regime in which applicants must make a showing to EPA in order to receive approval to perform an activity, EPA must provide an “ascertainable standard” for making the yes-no decision.  E.g, South Terminal Corp. v. EPA, 504 F.2d 646, 669-670 (1st Cir. 1974).  The Court there vacated an EPA approval process because it left the applicant “utterly without guidance as to what he must prove, and how.  The standard is so vague that it invites arbitrary and unequal application.”  Id. at 670.  

We submit that the SSRA regime EPA has created is on its face defective for the same reasons.  Applicants receive no notice as to what they must prove, and there is no protection against arbitrary and unequal application among various Regions and even among various permit writers in the same Region.  Courts have held for decades that laws must give individuals fair notice of the standards by which their conduct will be judged, and where persons of common intelligence can differ as to a law’s meaning, it is impermissibly vague.  Papachristou v. City of Jacksonville, 405 U.S. 156, 162 (1972); Smith v. Goguen, 415 U.S. 566, 572 (1974).  

6.  CKRC’s Attempts To Convince EPA to Discontinue Its SSRA Policies 



Pending Rulemaking in Light of Appalachian.

On June 30, 2000, CKRC’s counsel sent a letter to EPA’s General Counsel.  The letter set forth CKRC’s views on why it believed EPA’s SSRA guidance was illegal under Appalachian.  CKRC requested “that EPA cease imposing any requirements pursuant to these policies unless and until EPA has undertaken and completed appropriate rulemaking proceedings in accord with Appalachian Power.”  Id.


CKRC was concerned that the Court’s issuance of Appalachian might be construed as opening a judicial review window, and that a failure to seek review within 90 days of Appalachian’s issuance date (April 14, 2000) might foreclose CKRC from challenging EPA’s SSRA requirements in the D.C. Circuit.  Accordingly, as a protective matter, on July 10, 2000 CKRC filed a petition for review of EPA’s SSRA requirements (No. 00-1302).  EPA sought dismissal of CKRC’s petition, and on December 19, 2000, the Court issued an order granting EPA’s motion and ruling that Appalachian did not open a new judicial review window.


On August 10, 2000, while CKRC’s petition in No. 00-1302 was still pending, EPA issued a “Final Rule Fact Sheet” (FRFS).  This FRFS affirmed EPA’s intent to go forward with its SSRA requirements.  The FRFS also confirmed that certain SSRA “guidance” documents for which EPA had solicited public comment should continue to be utilized without further revision.  CKRC filed another protective petition for review on September 28, 2000, (No. 00-1423) based on the possibility that the FRFS had opened another window for judicial review, and that CKRC could later be prejudiced by not filing a judicial petition within 90 days of the FRFS issuance.

On February 2, 2001, EPA filed a motion to dismiss No. 00-1423 for lack of jurisdiction.  On April 11, 2001, the D.C. Circuit granted EPA’s motion.  The Court ruled that the FRFS did not constitute a “regulation or requirement” conferring jurisdiction under the judicial review provision of RCRA (§7006(a)).

EPA never responded to CKRC’s letter of June 30, 2000, apparently because CKRC filed its protective judicial review petitions.  Since the D.C. Circuit has dismissed both CKRC petitions, CKRC has continued to try to convince EPA informally that EPA should cease implementation of its SSRA program unless and until EPA goes through appropriate rulemaking procedures, and CKRC intends to continue to try to convince EPA to follow this course.  

In the meantime, however, CKRC is taking the opportunity to file this Petition.  CKRC hopes that this Petition will serve as a focal point for CKRC’s concerns among EPA staff and others in the government.  Moreover, as explained below, the filing of this Petition will help assure CKRC of judicial review rights should its efforts to persuade EPA be unsuccessful.

7.  Legal Authority Under Which Petition Is Filed.

RCRA §7004(a) provides as follows:

Any person may petition the Administrator for the promulgation,

amendment, or repeal of any regulation under this Act.  Within a

reasonable time following receipt of such a petition, the Administrator

shall take action with respect to such petition and shall publish

notice of such action in the Federal Register, together with the

reasons therefor.

Our Petition fits within the types of actions contemplated by RCRA §7004(a).  As explained above, we are petitioning the Administrator to repeal the SSRA regulations EPA has been issuing for a number of years under the guise of guidance.  Consistent with Appalachian, we seek immediate suspension by EPA of all use of its current guidance respecting SSRAs for HWCs and immediate cessation of all implementation of the SSRA program based on this guidance.  (This Petition, it should be noted, does not relate to those portions of the BIF Rules that require SSRAs in limited circumstances, as those provisions have been issued with proper notice-and-comment rulemaking procedures.)  

After EPA repeals the current improperly-issued regulations, should EPA believe the need can be established for SSRA requirements, we are petitioning EPA to undertake a rulemaking process under RCRA in which EPA would promulgate regulations that will (1) specify criteria for determining whether and to what extent an SSRA may be required at a particular facility, and (2) specify the protocols and procedures for conducting any such SSRAs.

EPA has published regulations, codified at 40 C.F.R. §260.20, prescribing requirements for RCRA rulemaking petitions.  Subsection (b) of this section requires that each petition must be submitted to the Administrator by certified mail, and we have complied with this requirement.  In order to comply with the remainder of the requirements in subsection (b), we state the following:

(1)  Petitioner is the Cement Kiln Recycling Coalition, with its principal office at Suite 710, 1730 K Street, N.W., Washington, D.C., 20006 .

(2)  CKRC represents virtually every cement company affected by EPA’s SSRA guidance requirements.  These members of CKRC are currently being adversely affected by the guidance requirements, and would be subject to the regulations requested by this Petition.  Accordingly, CKRC has a vital interest in the subject of this Petition.

(3)  We have described the proposed action in part 1 above.

(4)  We have explained the need and justification for the proposed action in parts 2-6 above.

Additional authority for this Petition is found in §553(e) of the Administrative Procedure Act (APA), 5 U.S.C. §553(e), which provides as follows:

Each agency shall give an interested person the right to petition for the issuance, amendment, or repeal of a rule.

APA §551(2) defines “rule” in part as:

[T]he whole or part of an agency statement of general or particular

applicability and future effect designed to implement, interpret,

or prescribe law or policy . . . .


In addition, APA §555(b) provides that “within a reasonable time each agency shall proceed to conclude a matter presented to it.”  We believe this provides independent grounds for our Petition, and places upon EPA a non-discretionary duty to take action on our Petition.  It also underscores our point that in light of all the circumstances, EPA now has a duty to suspend the permit regime it has been implementing through the SSRA guidance unless and until EPA completes the rulemaking process sought by this Petition.


8.  EPA’s Duty to Act Within A Reasonable Time.


As shown in part 7 above, RCRA and the APA require EPA to respond to this Petition and “conclude” this matter within a reasonable time.  Cases in the D.C. Circuit make clear that the Court will enforce this requirement, and that if there is unreasonable delay, we may pursue an action in the D.C. Circuit to compel EPA to act.  United Technologies Corp. v. Thomas, 821 F.2d 714, 721 (D.C. Cir. 1987).


While the phrase “reasonable time” is subjective, the D.C. Circuit has had no problem applying case-by-case judgment to hold agencies to this duty.  Telecommunications Research and Action Center v. FCC, 750 F.2d 70 (D.C. Cir. 1984).  The Court in that case discussed six factors that might be considered on a case-by-case basis, id. at 80, and quoted approvingly from another D.C. Circuit case (MCI v. FCC, 627 F.2d 322, 340-41) holding a reasonable time for an agency as “encompassing months, occasionally a year or two, but not several years or a decade.”  Id.


We close with two points on the need for expeditious action.  First, our letter to EPA’s general counsel of June 30, 2000 put EPA on complete notice of the actions requested by this Petition and the grounds on which we are relying.  We thus believe any calculations of “reasonable time” must fairly be considered to run from that date.  

Second, we realize that a reasonable time to undertake and complete a rulemaking process must be calculated to account for intra- and inter- agency review, collection of data, contracting for the writing of background and response to comments documents, etc.  This process can reasonably be expected to take many months.


EPA need spend little time or effort, however, in taking administrative action responsive to our first basic request.  As EPA commenced and is implementing its entire SSRA program with nothing more than memoranda and guidance documents, EPA need not go through a notice and comment process to terminate it.  A simple Federal Register notice announcing that the guidance is being withdrawn pending consideration of possible future rulemaking efforts should suffice.


As such an action is compelled by the law under the D.C. Circuit’s Appalachian precedent, EPA would clearly have good cause to terminate the program without first proposing to terminate it.  As there need be no inter-agency review in circumstances such as these, it appears to us that no more than a few months is needed to take this action. 

9.  Intent to Seek Judicial Review.

If EPA denies this Petition, CKRC will have the right to seek judicial review in the U.S. Court of Appeals for the District of Columbia Circuit (D.C. Circuit).  RCRA §7006(a)(1) provides for D.C. Circuit review of, among other things, action of the Administrator “in denying any petition for the promulgation, amendment, or repeal of any regulation under this Act.”  We believe it is clear that a failure to act within a reasonable time is equivalent to a denial.  See, e.g., APA §551(13) (“agency action” includes failure to act).  Moreover, as shown in the cases discussed in part 8 above, we will have the right to seek judicial review of a failure to act within a reasonable time.  

As also explained above, we believe a reasonable time for suspending the current program through repeal of the illegally-issued guidance will expire much earlier than a reasonable time for undertaking and completing a new rulemaking process.  We believe no more than a few months is needed for EPA to repeal the current guidance.  As we have stressed in part 1 above, our petition includes two independent requests and we are prepared to pursue our judicial review rights on our first request if EPA does not grant the relief requested in the next few months. 
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� RCRA also requires that “each regulation promulgated under this Act shall be reviewed and, where necessary, revised not less frequently than every three years.”  RCRA §2002(b).
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